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The purpose of this memorandum is to clarify the U.S. Environmental Protection Agency's views on 
what constitutes adequate justification for an extension of the 18-month timeframe for commencing 
construction of a source that has been granted a preconstruction permit under the prevention of 
significant deterioration (PSD) provisions of part C of title I of the Clean Air Act (CAA). Such 
extensions are authorized by 40 CFR 52.21 (r)(2).1
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This guidance primarily applies to the EPA and delegated permitting authorities. In preparing the 
guidance, we sought input from regional offices and also informed state and local air agency staff about 
its main concepts. 

For questions on this guidance, please contact Raj Rao at (919) 541-5344, rao.raj@epa.gov or Jessica 
Montanez at (919)541-3407, montanezjessica@epa.gov. 

BACKGROUND 

The permit extension provision at 40 CFR 52.21(r)(2i establishes that "approval to construct [a new 
major stationary source or major modification] shall become invalid if construction is not commenced 

1 This document explains the requirements of the EPA regulations, describes the EPA policies, and recommends procedures 
for permitting authorities to use to ensure that permitting decisions are consistent with applicable regulations. This document 
is not a rule or regulation, and the guidance it contains may not apply to a particular situation based upon the individual facts 
and circumstances. This guidance does not change or substitute for any law, regulation or any other legally binding 
requirement and is not legally enforceable. The use of non-mandatory language such as "guidance," "recommend," "may," 
"should" and "can," is intended to describe the EPA policies and recommendations. Mandatory terminology such as "must" 
and "required" are intended to describe controlling requirements under the terms of the CAA and the EPA regulations, but 
this document does not establish legally binding requirements in and of itself. 
2 In 1992, the EPA finalized permit extension provisions in 40 CFR 55.6(b)(4) for sources seeking permits in the Outer 
Continental Shelf(OCS). The permit extension provisions in 40 CFR 55.6(b)(4) only apply to OCS sources and as such they 
are not addressed by the clarifications in this memorandum. 
3 The CAA does not expressly include the 18-month deadline or any provision for extending that deadline. Thus, the EPA's 
analysis focuses on the regulatory text. 
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within 18 months after receipt of such approval, if construction is discontinued for a period of 18 months 
or more, or if construction is not completed within a reasonable time."4 In addition, this provision states 
that "the [EPA] Administrator may extend the 18-month period upon a satisfactory showing that an 
extension is justified."5 This provision gives the EPA discretion to extend the 18-month commencement 
of construction deadline for PSD permits issued under federal authority where the EPA determines that a 
"satisfactory showing that an extension is justified" has been made. The PSD regulations indicate that 
the EPA should exercise this discretion on a case-by-case basis, evaluating whether the showing offered 
for a particular extension is satisfactory and, accordingly, whether an extension is justified for a 
particular permit. The text of 40 CFR 52.21(r)(2) does not provide any specific criteria or required 
process that must be satisfied before the EPA can exercise its discretion to determine that a permit 
extension is justified. 

The EPA has previously considered how it would exercise its discretion in determining whether granting 
a permit extension was justified under the provision in 40 CFR 52.21 (r)(2). In 1988, Wayne Blackard, 
then Chief of the EPA's Region 9 New Source Section, issued a policy memorandum 6 describing how 
Region 9 intended to exercise its discretion at that time in determining whether granting an extension of 
the 18-month commencement of construction deadline was justified per 40 CFR 52.21 (r)(2). However, 
the approach described in the 1988 Region 9 policy memorandum is not, and never has been, the 
exclusive means by which an applicant can show that an extension of the 18-month expiration period is 
justified. The 1988 Region 9 policy memorandum did not purport to interpret the terms of 40 CFR 
52.21 (r)(2) and did not state that the provision requires the approach outlined in the memorandum to 
show that an extension of the 18-month timeframe for commencing construction is justified. 
Accordingly, the 1988 Region 9 policy memorandum should not be viewed as a controlling EPA 
interpretation of 40 CFR 52.21(r)(2), but rather should be regarded as a prior Region 9 policy statement 
for PSD permit extensions. This 1988 Region 9 policy memorandum asked the permittee to submit a 
complete re-analysis ofPSD permit requirements and stated that the Region would conduct another 
comprehensive PSD review. This comprehensive PSD review was to include a re-analysis of the best 
available control technology (BACT), a re-analysis of air quality impacts and PSD increment 
consumption, and an analysis of any new PSD requirements. The 1988 Region 9 policy memorandum 
also called for a public participation process under 40 CFR 124 in order to determine that a PSD permit 
extension was justified under 40 CFR 52.21 (r)(2). 

In addition to the 1988 Region 9 policy memorandum described above, in 1985 an EPA headquarters 
office developed a draft policy addressing PSD permit extension requests that was distributed for review 
among the EPA staff. 7 This EPA headquarters office also developed a similar (but not identical) draft 
policy dated June 11 , 1991.8 However, these documents were never issued in final form. Because these 

4 This guidance is specifically intended to clarify our current views on processing requests to extend the 18-month timeframe 
for commencing construction under 40 CFR 52.21(r)(2). It does not address the two other aspects of 40 CFR 52.21(r)(2), i.e., 
the provisions pertaining to discontinuing construction and completion of construction within a reasonable time. Requests 
pertaining to these provisions occur less frequently, and may present different considerations, than requests for extension of 
the deadline for commencing construction. The EPA will exercise its discretion to address these requests on a case-by-case 
basis. 
5 For phased construction projects, the provision also states that "each phase must commence construction within 18 months 
of the projected and approved commencement date." 
6 Memorandum from Wayne Blackard, Chief, New Source Section, EPA Region 9 Policy on PSD Permit Extensions 
(September 8, 1988). See http://www.epa.gov/ttn/naaqs/aqmguide/collection/nsr/extnsion.pdf 
7 Memorandum from Darryl D. Tyler, Director, Control Program Development Division, Revised Draft Policy on Permit 
Modifications and Extensions (July 5, 1985). See http://www.epa.gov/ttn/naaqs/aqmguide/collection/nsr/permmod.pdf. 
8 See http://www.regulations.gov/#!documentDetail;D=EPA-R09-0AR-2013-0190-001 0. 
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received information indicating that other PSD permitting authorities are frequently experiencing such 
di ffi culti es. 

With regard to soliciting public comment on an extension request, the earlier Region 9 and draft 
headquarters policies deemed this process advisable in the context of other elements of the policies that 
called for substantive review of PSD requirements such as BACT before granting the extension. When 
this kind of substantive review is not conducted, the EPA does not see the same basis for providing an 
opportunity for public comment on an extension of the deadline for commencing construction. A later 
section of this memorandum discusses the issue of the appropriate process for granting a permit 
extension in more detail. 

As a policy matter, the EPA generally intends to exercise its discretion, in accordance with 40 CFR 
52.21(r)(2), to make a case-by-case evaluation of whether a source's showing is satisfactory and, 
therefore, whether an extension is justified for a particular permit.9 The text of 40 CFR 52.2l(r)(2) does 
not provide any specific criteria or required process that must be satisfied before the EPA can exercise 
its discretion to determine that a permit extension is justified. Therefore, the elements outlined below 
represent various aspects of permit extension situations that the EPA Regions, and state, tribal or local 
programs that issue permits on behalf of the EPA in accordance with 40 CFR 52.21 (u) ("delegated 
permitting authorities"), should generally consider in determining whether a particular permit extension 
is justified. However, these aspects do not represent the only factors that may be relevant when 
considering whether a particular permit extension is justified. Consistent with 40 CFR 52.21 (r)(2), the 
EPA may in a particular case exercise its discretion to determine that another type of showing is 
sufficient or necessary to justify a permit extension. If a delegated permitting authority is considering 
issuing a permit extension, the delegated permitting authority should coordinate with the EPA to ensure 
that the approach being considered is consistent with 40 CFR 52.21(r)(2). 

WHEN AN EXTENSION REQUEST SHOULD BE MADE 

While 40 CFR 52.21(r)(2) does not specify a deadline for requesting a PSD permit extension, sources 
are strongly encouraged to request a permit extension in advance of the end of the 18-month period for 
commencing construction. The EPA and delegated permitting authorities should strive to make PSD 
permit extension decisions as expeditiously as possible. 

LENGTH OF EXTENSION 

The EPA's regulations do not state the time period for a permit extension granted under 40 CFR 
52.2l(r)(2). However, we believe that PSD permit extensions generally should be available for an 
additional 18-month period following the initial 18-month timeframe for commencing construction set 
forth in 40 CFR 52.21(r)(2), and should be based on adequate justification for the length of the permit 
extension. Permit extensions for shorter or longer time periods may be granted depending on the 
particular demonstration that an extension of the commencement of construction deadline is justified. 

9 We note that the EPA Region 9 has previously applied the reasoning reflected in this guidance in making a case-specific 
determination, in the context of a particular request to extend the deadline for commencement of construction in a PSD 
permit. Information concerning this determination can be found at 78 FR 40968 (2013). See 
http://www.gpo.gov/fdsxs/pkg/FR-2013-07-09/pdf/2013-16334.pdf 
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PSD PROGRAMS UNDER APPROVED STATE IMPLEMENTATION PLANS (SIPs) 

We note that while the 18-month timeframe for commencing construction appears in the EPA's rules in 
40 CFR 52.21, neither the CAA nor the EPA's rules in 40 CFR 51.166, which govern SIP-approved 
PSD programs, contain this 18-month deadline. Accordingly, SIP-approved programs are not required to 
include the 18-month construction deadline, and nothing in this guidance should be read to indicate that 
SIP-approved PSD programs need to be revised consistent with this guidance. Nonetheless, we 
encourage permitting authorities with SIP-approved PSD programs that incorporate the 40 CFR 
52.21(r)(2) provision by reference or that implement a provision similar to 40 CFR 52.21(r)(2) to apply 
this policy or a policy that is similar to that included in this memorandum. Owners or operators of 
facilities seeking extensions of PSD permits issued by state, tribal or local authorities with SIP-approved 
programs should contact their PSD permitting authority for information on the applicable requirements. 

EXTENSION OF MINOR SOURCE PERMITS 

This permit extension guidance does not address minor New Source Review (NSR) permit extension 
requests (other than requests for certain sources in Indian country10

) because the provision in 40 CFR 
52.21(r)(2) does not apply to minor NSR sources. Owners or operators of facilities with questions on 
minor source permit extensions should contact their minor NSR permitting authority. 

FIRST PERMIT EXTENSION REQUEST 

In accordance with 40 CFR 52.21(r)(2), a permittee's first PSD permit extension request should include 
a detailed justification of why the source cannot commence construction within the initial 18-month 
deadline. For example, relevant factors for this justification could include ongoing litigation over the 
PSD permit, natural disasters that directly affect the facility, significant or unusual economic 
impediments (including inability to secure financial resources necessary to commence construction) 
and/or delays in obtaining other required permits. 

Furthermore, the EPA believes that in order to give meaning to the extension provision in 40 CFR 
52.21(r)(2), review or redo of substantive permit analyses such as BACT, air quality impacts analysis 
(AQIA) or PSD increment consumption analyses should generally not be necessary for a first permit 
extension request. 

SECOND PERMIT EXTENSION REQUEST 

The EPA believes that in most cases a request for a second extension of the commencement of 
construction deadline should include a substantive re-analysis and update ofPSD requirements. Only in 
rare circumstances would a detailed justification of why a source cannot commence construction by the 
current deadline (as is recommended above for the purpose of requesting the first extension) be 
sufficient to support a second extension. Generally, the benefits of conducting an updated substantive 
review of the PSD requirements after 36 months from the initial issuance of the PSD permit would 

10 Since PSD sources in Indian country are currently permitted under 40 CFR 52.21 and the permit extension provisions for 
minor sources in Indian country (40 CFR 49.155(b)) are identical to those in 40 CFR 52.2l(r)(2), this guidance also extends 
to the EPA's consideration of sources seeking extensions of the deadline for commencing construction in PSD and minor 
NSR permits in Indian country until such time as a tribe develops and the EPA approves a tribe's PSD or minor NSR Tribal 
Implementation Plan (TIP). 








